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(www. opiniojuris. org / 2014 / 08 / 04 /
guest-post-effective-control-accepting-icc-jurisdiction / ) . The
 
author
 
has
 
verified
 
that
 
this
 
response
 
was
 
au-
thored
 
by
 
Dr
 
Michael
 
Kearney,
 
who
 
is,
 
at
 
the
 
time
 
of
 
writing,
 
Senior
 
Lecturer
 
in
 
Law
 
at
 
the
 
University
 
of
 
Sussex.
Ibid.
 
Eleanor
 
C. McDowell,
 
Contemporary
 
Practice
 
of
 
the
 
United
 
States
 
Relating
 
to
 
International
 
Law,
 
71
 
AJIL
 
(1977),
 
337,
 
citing
 
Notice
 
posted
 
in
 
Dept. of
 
State
 
Press
 
Relations
 
Office
 
on
 
Nov. 1,
 
1976,
 
in
 
response
 
to
 
a
 
question
 
raised
 
in
 
a
 
news
 
briefing
 
of
 
Oct. 22,
 
1976. See
 
also
 
Thomas
 
D. Grant,
 
The
 
Recognition
 
of
 
States:
 
Law
 
and
 
Practice
 
in
 
Debate
 
and
 
Evolution
 
(2007),
 
6
 
trol”
 
in
 
this
 
context
 
on
 
a
 
1980
 
decision
 
by
 
the
 
Government
 
of
 
the
 
United
 
Kingdom
 
to
 
no
 
longer
 
recognise
 
governments. 〔57〕
 
Instead,
 
such
 
status
 
was
 
to
 
be
 
inferred
 
from
 
re-
lations
 
between
 
the
 
UK
 
Government
 
and
 
the
 
new
 
regime. 〔58〕
 
According
 
to
 
Colin
 
Warbrick,
 
quoting
 
Lord
 
Carrington,
 
the
 
then
 
UK
 
Secretary
 
of
 
State
 
for
 
Foreign
 
and
 
Commonwealth
 
Affairs:
Among
 
the
 
factors
 
that
 
would
 
influence
 
the
 
quality
 
of
 
the
 
relations
 
with
 
the
 
new
 
authority
 
would
 
be
 
the
 
British
 
Government􀆳s
 
assessment
 
of:
 
“Whether
 
they
 
are
 
able
 
of
 
themselves
 
to
 
exercise
 
effective
 
control
 
of
 
the
 
territory
 
of
 
the
 
State
 
concerned
 
and
 
seem
 
likely
 
to
 
do
 
so”. The
 
thrust
 
of
 
the
 
statement
 
was
 
that
 
effectiveness
 
would
 
gen-
erally
 
be
 
a
 
necessary
 
precondition
 
for
 
governmental
 
status,
 
but
 
it
 
would
 
not
 
necessa-
rily
 
be
 
a
 
guarantee
 
of
 
‘normal
 
Government
 
to
 
Government’
 
relations. 〔59〕
Articles
 
2 (1) (c)
 
and
 
7 (1)
 
of
 
the
 
Vienna
 
Convention
 
on
 
the
 
Law
 
of
 
Trea-
ties,
 
to
 
which
 
the
 
OTP
 
refers
 
in
 
its
 
consideration
 
of
 
the
 
purported
 
Article
 
12 (3)
 
de-
claration
 
lodged
 
by
 
Dr
 
Morsi􀆳s
 
representatives,
 
provide
 
as
 
follows:
Article
 
2
 
[􀆺]
1. For
 
the
 
purposes
 
of
 
the
 
present
 
Convention:
 
[􀆺]
(c)
 
“Full
 
powers”
 
means
 
a
 
document
 
emanating
 
from
 
the
 
competent
 
au-
thority
 
of
 
a
 
State
 
designating
 
a
 
person
 
or
 
persons
 
to
 
represent
 
the
 
State
 
for
 
nego-
tiating,
 
adopting
 
or
 
authenticating
 
the
 
text
 
of
 
a
 
treaty,
 
for
 
expressing
 
the
 
consent
 
of
 
the
 
State
 
to
 
be
 
bound
 
by
 
a
 
treaty,
 
or
 
for
 
accomplishing
 
any
 
other
 
act
 
with
 
re-
spect
 
to
 
a
 
treaty;
 
[􀆺]
Article
 
7
 
[􀆺]
1. A
 
person
 
is
 
considered
 
as
 
representing
 
a
 
State
 
for
 
the
 
purpose
 
of
 
adop-
274
East-West
 
Perspectives
 
on
 
International
 
law
〔57〕
〔58〕
〔59〕
Kearney,
 
above
 
n. 54,
 
referring
 
to
 
Colin
 
Warbrick,
 
Recognition
 
of
 
Governments,
 
56
 
Modern
 
LR
 
(1993),
 
92.
Warbrick,
 
above
 
n. 57,
 
92.
Warbrick,
 
above
 
n. 57,
 
92,
 
citing
 
HL
 
Deb
 
vol
 
408,
 
cols
 
1121- 1122,
 
28
 
April
 
1980
 
( Lord
 
Car-
rington) .
ting
 
or
 
authenticating
 
the
 
text
 
of
 
a
 
treaty
 
or
 
for
 
the
 
purpose
 
of
 
expressing
 
the
 
consent
 
of
 
the
 
State
 
to
 
be
 
bound
 
by
 
a
 
treaty
 
if:
(a)
 
He
 
produces
 
appropriate
 
full
 
powers;
 
or
(b)
 
It
 
appears
 
from
 
the
 
practice
 
of
 
the
 
States
 
concerned
 
or
 
from
 
other
 
cir-
cumstances
 
that
 
their
 
intention
 
was
 
to
 
consider
 
that
 
person
 
as
 
representing
 
the
 
State
 
for
 
such
 
purposes
 
and
 
to
 
dispense
 
with
 
full
 
powers. 〔60〕
Having
 
concluded
 
that,
 
under
 
international
 
law,
 
the
 
applicants
 
were
 
not
 
in
 
pos-
session
 
of
 
the
 
requisite
 
“full
 
powers”
 
to
 
act
 
on
 
behalf
 
of
 
the
 
State
 
of
 
Egypt,
 
“either
 
on
 
the
 
date
 
the
 
declaration
 
was
 
signed
 
or
 
on
 
the
 
date
 
it
 
was
 
submitted
 
to
 
the
 
Regis-
trar ”,〔61〕
 
the
 
OTP
 
was
 
not
 
required
 
to
 
enter
 
into
 
an
 
effective
 
control
 
analysis. Indeed,
 
by
 
applying
 
this
 
test
 
to
 
a
 
situation
 
in
 
which
 
statehood
 
was
 
by
 
no
 
means
 
contested,
 
the
 
OTP􀆳s
 
analysis
 
introduces
 
uncertainty
 
into
 
the
 
Article
 
12 (3)
 
declaration
 
process. Instead,
 
it
 
is
 
argued
 
that
 
the
 
OTP
 
ought
 
to
 
limit
 
its
 
consideration
 
in
 
this
 
context
 
to
 
determination
 
by
 
the
 
United
 
Nations.
The
 
present
 
author
 
finds
 
it
 
difficult
 
to
 
disagree
 
with
 
Michael
 
Kearney,
 
who,
 
contrasting
 
the
 
response
 
of
 
the
 
OTP
 
to
 
the
 
declarations
 
from
 
representatives
 
of
 
Pales-
tine
 
and
 
Egypt,
 
doubts
 
how
 
“on
 
the
 
one
 
hand
 
the
 
OTP
 
is
 
adamant
 
that
 
under
 
the
 
law
 
of
 
the
 
Rome
 
Statute
 
it
 
cannot
 
establish
 
the
 
existence
 
of
 
a
 
state,
 
while
 
on
 
the
 
other
 
hand
 
it
 
is
 
fully
 
capable
 
of
 
engaging
 
with
 
the
 
far
 
murkier
 
question
 
of
 
establishing
 
the
 
existence
 
of
 
a
 
government”. 〔62〕
3. 2
 
State
 
cooperation
 
and
 
Article
 
12 (3)
 
declarations
Notwithstanding,
 
should
 
the
 
OTP
 
follow
 
a
 
similar
 
approach
 
to
 
that
 
adopted
 
with
 
respect
 
to
 
the
 
Egypt
 
communication
 
in
 
its
 
future
 
practice,
 
the
 
requirement
 
that
 
ac-
cepting
 
States
 
“ shall
 
cooperate
 
with
 
the
 
Court”
 
in
 
accordance
 
with
 
Part
 
IX
 
of
 
the
 
374
Part
 
III　 East-West
 
Perspectives
 
on
 
the
 
Principle
 
of
 
Effective
 
Control
〔60〕
〔61〕
〔62〕
Vienna
 
Convention
 
on
 
the
 
Law
 
of
 
Treaties,
 
888
 
UNTS
 
999.
OTP
 
Egypt
 
Determination,
 
above
 
n. 46,
 
para. 2.
Kearney,
 
above
 
n. 54.
ICC
 
Statute
 
must
 
be
 
taken
 
into
 
consideration. The
 
capacity
 
to
 
provide
 
cooperation
 
is
 
essential
 
to
 
the
 
Court􀆳s
 
ability
 
to
 
effectively
 
investigate
 
and
 
prosecute
 
the
 
crimes
 
un-
der
 
its
 
jurisdiction,
 
whether
 
conferred
 
under
 
Article
 
12 (3)
 
of
 
the
 
ICC
 
Statute
 
or
 
otherwise. Without
 
cooperation,
 
the
 
Court
 
is
 
unable
 
to,
 
among
 
other
 
things,
 
preserve
 
and
 
collect
 
evidence,
 
question
 
persons
 
under
 
investigation,
 
and
 
protect
 
victims
 
and
 
witnesses. 〔63〕
 
The
 
ability
 
to
 
cooperate
 
ought
 
therefore
 
to
 
be
 
factored
 
into
 
any
 
effec-
tive
 
control
 
analysis,
 
should
 
the
 
OTP
 
continue
 
to
 
follow
 
such
 
an
 
approach
 
in
 
the
 
fu-
ture. However,
 
this
 
is
 
not
 
to
 
say
 
that
 
the
 
OTP
 
should
 
persist
 
with
 
an
 
effective
 
control
 
analysis. As
 
argued
 
above,
 
the
 
OTP
 
ought
 
to
 
leave
 
such
 
questions
 
to
 
determination
 
by
 
the
 
United
 
Nations.
Further,
 
when
 
taking
 
into
 
account
 
the
 
lodging
 
State􀆳s
 
ability
 
to
 
cooperate,
 
it
 
ought
 
to
 
be
 
borne
 
in
 
mind
 
that
 
situations
 
in
 
which
 
cooperation
 
(and
 
indeed
 
effective
 
control)
 
might
 
be
 
lacking
 
include
 
those
 
where
 
action
 
by
 
the
 
Court
 
could
 
prove
 
vital
 
in
 
ending
 
impunity
 
for
 
crimes
 
under
 
its
 
jurisdiction. It
 
is
 
argued
 
that
 
this
 
considera-
tion,
 
in
 
turn,
 
provides
 
an
 
additional
 
argument
 
for
 
the
 
OTP
 
to
 
limit
 
its
 
determination
 
with
 
respect
 
to
 
future
 
Article
 
12 (3)
 
declarations
 
to
 
whether
 
the
 
applicant
 
possesses
 
“full
 
powers”
 
to
 
bind
 
the
 
lodging
 
State,
 
as
 
evidenced
 
by
 
the
 
determination
 
of
 
the
 
U-
nited
 
Nations
 
General
 
Assembly.
4. Conclusion
This
 
chapter
 
has
 
sought
 
to
 
argue
 
that
 
the
 
OTP,
 
when
 
considering
 
declarations
 
lodged
 
with
 
the
 
Court􀆳s
 
Registrar
 
according
 
to
 
Article
 
12 (3)
 
of
 
the
 
Rome
 
Statute,
 
ought
 
not
 
to
 
enter
 
into
 
an
 
analysis
 
of
 
whether
 
the
 
lodging
 
entity
 
exercises
 
“ effective
 
control”
 
over
 
territory. Rather,
 
the
 
Court
 
should
 
leave
 
any
 
determination
 
of
 
compe-
ting
 
governmental
 
claims
 
to
 
the
 
United
 
Nations
 
General
 
Assembly. This
 
body
 
is
 
a
 
much
 
more
 
suitable
 
entity
 
than
 
a
 
criminal
 
court
 
for
 
the
 
resolution
 
of
 
such
 
claims. The
 
OTP
 
should
 
limit
 
its
 
assessment
 
to
 
whether
 
the
 
applicants
 
possess
 
the
 
requisite
 
“ full
 
474
East-West
 
Perspectives
 
on
 
International
 
law
〔63〕 On
 
which,
 
see
 
Olympia
 
Bekou
 
and
 
Daley
 
J. Birkett
 
(eds. ),
 
Cooperation
 
and
 
the
 
International
 
Crimi-
nal
 
Court:
 
Perspectives
 
from
 
Theory
 
and
 
Practice
 
(2016).
powers”
 
to
 
bind
 
the
 
State
 
they
 
seek
 
to
 
represent
 
in
 
lodging
 
the
 
ad
 
hoc
 
declaration. If,
 
however,
 
the
 
OTP
 
continues
 
to
 
apply
 
the
 
effective
 
control
 
test,
 
consideration
 
should
 
be
 
paid
 
to
 
the
 
ability
 
of
 
the
 
lodging
 
party
 
to
 
cooperate
 
with
 
the
 
Court,
 
a
 
crucial
 
re-
quirement
 
enabling
 
the
 
fulfilment
 
of
 
its
 
mandate.
574
Part
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on
 
the
 
Principle
 
of
 
Effective
 
Control
